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IN THE LINITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAI'I

PATRICIA SHEEHEY, PATRICK
SHEEHEY, RAYNETTE AH CHONG,
individually and on behalf of the class
of licensed foster care providers residing
in the state of Hawai'i;

Plaintiffs,

RACHAEL WONG, in her offìcial
capacity as the Director of the Hawai'i
Department of Human Services,

Case No. CV13-00663 LEK-KSC

MOTION FOR CLASS
CERTIFICATION;
MEMORANDUM IN SUPPORT OF
MOTION; DECLARATION OF
RAYNIETTE NALANI AH CHONG;
DECLARATION OF PATRICIA
SHEEHEY; DECLARATION OF
CLAIRE WONG BLACK; EXHIBITS
((I)' 

- "8"; CERTIFICATE OF
SERVICE

VS

Defendant.

MOTION FOR CLASS CERTIFICATION

Plaintiffs Patricia Sheehey, Patrick Sheehey, and Raynette Ah Chong

("Plaintiffs"), hereby move for an Order certifying a class of all parents providing

care to children in Hawai'i and eligible to receive support payments pursuant to the

Child Welfare Act ("CWA") that are fully or partially funded by the federal

government and that are based on-and capped by-the foster care maintenance

rates set by the Hawai'i Department of Human Services (collectively, the "Class").

The issues to be decided in this Motion are:

Whether the Court should certify under Rule 23 of the Federal
Rules of Civil Procedure the proposed Class defined above;

I
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Whether the Court should appoint Plaintiffs as Class
representatives; and

aJ Whether the Court should appoint Plaintifß' counsel as Class
counsel.

Plaintiffs allege that class members are alI similarly injured because the

foster care maintenance rates set by the Hawai'i Department of Human Services

("HDHS") are not properly set in compliance with federal law. The Class is

comprised of the following subclasses:

Foster Care Payment Subclass: all licensed foster care
providers in Hawai'i who shelter foster children and are
entitled to receive foster care maintenance payments
pursuant to the CWA (collectively, the "Foster Care
Subclass").

Adoption Assistance Payment Subclass: all adoptive
parents in Hawai'i who are providing care to children
with special needs and are entitled to receive adoption
assistance payments pursuant to the CWA (collectively,
the Adoption Assistance Subclass").

Plaintiffs bring this Motion under Federal Rule of Civil Procedure 23 onthe

grounds that the class is sufficiently numerous to make joinder impractical, there

are questions of law and fact common to the class, Plaintiffs' claims are typical of

the claims of other class members, and Plaintiffs will fairly and adequately protect

the interests of the class.

This Motion is based on this Motion, the attached Memorandum in Support

of Motion, the declarations of Patricia Sheehey, Raynette Nalani Ah Chong, and

2
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Claire Wong Black and exhibits submitted in support, and the records and files

herein

Dated: April 23,2015 Respectfully submitted,

By /s/ Claire Wons Black
VICTOR GEMINIANI
GAVIN THORNTON
PAUL ALSTON
J. BLAINE ROGERS
CLAIRE WONG BLACK
ALAN COPE JOHNSTON
JOSEPH K. KANADA

Attorneys for Plaintiffs
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAV/AI'I

PATRICIA SHEE,HE,Y, PATRICK
SHEEHEY, RAYNIE,TTE AH CHONG,
individually and on behalf of the class
of licensed foster care providers residing
in the state of Hawai'i;

Plaintiffs,

RACHAEL WONG, in her official
capacity as the Director of the Hawai'i
Department of Human Services,
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Case No. CV13-00663 LEK-KSC
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MEMORANDUM TN SUPPORT OF MOTION

I. INTRODUCTION

This is a class action for declaratory and injunctive relief brought by Patricia

Sheehey, Patrick Sheehey (the "sheeheys"), and Raynette Nalani Ah Chong

individually and on behalf of parents providing care to children in Hawai'i and

receiving inadequate support payments in violation of Title IV-E of the Child

Welfare Act ("CWA"). Plaintifß' First Amended Complaint ("FAC") alleges that

Defendant fails to comply with the CWA by providing inadequate foster care

maintenance payments and adoption assistance payments. Plaintiffs seek

certification of two subclasses. The first subclass consists of Hawai'i-licensed

foster care providers who are entitled to receive foster care maintenance payments

pursuant to the CWA. The second subclass consists of adoptive parents in Hawai'i

who are entitled to receive adoption assistance payments pursuant to the CWA.

The Sheeheys and Ms. Ah Chong represent both subclasses. Because the Sheeheys

and Ms. Ah Chon g are members of an identifiable class and subclasses and the

requirements for Federal Rules of Civil Procedures23(a) and23(b)(1) and (bX2)

are met, the Court should granT. Plaintiffs' motion for class certification

II. FACTUAL BACKGROUND

A. The Child Welfare Act

Congress enacted the Child Welfare Act, Title IV-E of the Social Security

Ãct,42 U.S.C. $$ 670-679(b), in 1980 to assist states in providing appropriate

I
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foster care for children removed from the custody of their parents or guardians. 42

U.S.C. $ 670. lJnder the CWA, the federal govemment and state and county

governments share the cost of supporting licensed third parties (u.g., foster and

adoptive parents) who care for these children. 42 U.S.C. ç 674. The foster care

program provides for "foster care maintenance payments" to be paid to licensed

foster parents, such as those represented by Plaintiffs in this case. 42IJ.S.C. ç 672.

In order for a state to be eligible to receive federal funds, the CWA requires

that the state's foster care maintenance payments cover the cost of (and the cost of

providing) food, clothing, shelter, daily supervision, school supplies, a child's

personal incidentals, liability insurance with respect to a child, and reasonable

travel to the child's home for visitation. 42 U.S.C. $ 675(4XA)

To become eligible for federal funding, a state must submit a plan for

financial assistance to the Secretary of the U.S. Department of Health and Human

Services ("DHHS") for approval. As a prerequisite for DHHS approval, the

submitting state must agree to administer its foster care program pursuant to the

Child Welfare Act, related regulations, and policies promulgated by the Secretary

of DHHS. 42 U.S.C. $ 671(a); a2 C.F.R. $$ 233.110, 1355.21,1356.20,1356.21

A state must also designate a state agency to administer andlor supervise the

administration of the approved state plan, amend this plan by appropriate

submission to the Secretary of DHHS whenever necessary to comply with

2
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alterations to the Child Welfare Act andlor federal regulations or policies, and

provide foster care maintenance payments to licensed foster parents. 42 U.S.C.

$ $ 67 | (a)(2), 67 z(b)(t), 67 5 ($; 4s C.F.R. $ $ I 3 5 6. 20(e)( 1 ), 1 3 5 6.2r (a).

The Child Welfare Act also requires parlicipating states to provide monthly

adoption assistance payments under Title IV-E to support eligible special needs

children. Eligible children are those in the foster care system with special factors or

conditions which make it reasonable to conclude that they cannot be adopted

without adoption assistance. 42 lJ.S.C. $$ 673(aX1XB), 673(a)(l)(2),673(c).

Under the CWA, the adoption assistance payment amount must be

determined through agreement between the adoptive parents and the state, based

upon the needs of the child and the circumstances of the family. Participating states

are required to "lake into consideration the circumstances of the adopting parents

and the needs of the child being adopted." 42 U.S.C. $ 673(a)(3). However, the

adoptive payment rates may not exceed the amount set for foster care maintenance

payments.l 42 U.S.C. g 673(a)(3).

' Documents produced by Defendant demonstrate that in practice, adoption
assistance payments are equal to (rather than being less than) the rate set for foster
care maintenance payments. In estimafing the fiscal impact of setting the foster
care maintenance payment af varying flat rates, Defendant consistently calculates
the adoption assistance rate al an amount equal to the foster care maintenance rate.
(Declaration of Claire Wong Black ("Black Decl.") Ex. 1, SOH02248-250;Ex.2,
SOH03900-901 ; Ex. 3, SOH05042-45.)

1
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B. Hawaii's Insufficient Maintenance Payment Rates

1. Hawai'i Did Not lncrease the Basic Foster Care
Payment Rate of $529 for Over 24Years

Hawai'i applied for and has willingly accepted federal funding under the

CWA beginning in 1982. Haw. Admin. Rules $$ 17-828-6 (adopted July 19,1982;

amended }r4ay 9,1983; amended Oct.28,1983; amended Sept. 30, 1985; amended

Mar. 21,1988; amended and compiled July 6,1990),I7-1617-2 (deftning

"Federally funded foster care maintenance payments"). HDHS is the agency

responsible for establishing foster maintenance rates. Id ç 17-1617-13. Hawai'i

Administrative Rule $ 17-823-6 has been amended five times since its adoption in

1982. The monthly foster care maintenance rate was set at $504 per child on July

1, 1989. Haw. Admin. Rules $ 17-828-6(dX2XA). Just ayear later the rate was

increased to $529 per child on July 1,1990. Id.

In 2009-after nineteen years without any increase to the rate-the state

House of Representatives requested that HDHS (1) determine the feasibility of

increasing the rate; and (2) determine the feasibility of linking future rate increases

to various inflation index measures (such as the Consumer Price Index). (Black

Decl. Ex. 4, SOH05446 - 5453). The House noted that the foster rate "was last set

in 1990 and has not been adjusted even as the total rate of inflation since then has

risen sixty-six per cent; and . . . is insufficient to raise a child because costs for

food, housing utilities, clothing, and other necessities have increased". Id.

4
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SOH05446. However, the $529 rate still remained unchanged until 2014, when

Defendant finally recommended to the Hawai'i Legislature that the $529 rate be

raised for the first time in twenty-four yearr.' As one supporter of the increase

aptly testified:

[t]he 5529 per month reimbursement ratethat Hawai'i
resource caregivers receive to cover their foster
children's costs has not been changed since 1990. Per

the Hawai'i State Data Center, the cost for a basket of
food to be prepared at home in 1990 was 524.71 . In
2011, the cost for that same basket of food was $53.75.
That cost alone has risen I00% while the reimbursement
has not budged.

(Black Decl. Ex. 5, January 30,2014 Testimony by the Family Programs Hawai'i

in Support of H.B. 1576 (SOH02269).)

2. The Current Rates Remain Insufficient

On July 23,2014, HDHS announced a new monthly rate of $575 for

children under the age of five, $650 for children between six and eleven, and 5676

for children older than 12. (Black Decl. Ex. 6, 5OH02278-80.) As HDHS itself

determined, the consumer price index for All Urban Consumers in Honolulu

increased by atleast 52o/o during the time when the $529 rate was in effect and

t Bet*een 2009 and2013, HDHS opposed bills before the legislature that would
increase the foster board rate. See Dkt. 28-2 (February 5, 2009 testimony from
HDHS Director Lillian Koller opposing increase; March 16,2009 Koller testimony
opposing increase; February 3, 201,1 testimony from HDHS Interim Director
Patricia McManaman opposing increase; February 2I,2013 McManaman
testimony expressing concern regarding fiscal impact of increase).

5
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may have as much as doubled. (Black Decl. Ex.7, SOH05025.) If the $529 rate set

in 1990 were adjusted for the change in the CPI, it should now be in the vicinity of

$ 1,000 per month per child.3

Accordingly, notwithstanding the 2014 rate increases, the current payment

rates fail to comply with CWA's requirement that HDHS provide foster care

maintenanae payments sufficient to cover the costs enumerated in the CWA or

individualized needs.

C. The Plaintiffs

Thousands of Hawai'i Parents and Children Are
Impacted by the Foster Care Maintenance Rate

By HDHS's own accounts, the number of parents and children impacted by

Defendant's failure to comply with the CWA is substantial. There are over a

thousand licensed foster care providers and over a thousand foster care children for

whom foster care maintenance rates are paid. According to Defendant's reports to

the United States Deparlment of Health and Human Resources, as of June 30,

2014, HDHS made foster care maintenance payments for 1,131 children each

month. (Black Decl. Ex. 8, Form CB-496: Title IV-E Programs Quarterly Financial

Report, SOH04837-4843 at SOH04837.) Of those, 568 children received payments

'This range is consistent with national CPI inflation rates. According to the Bureau
o f Labor Stati sti cs web site (http : //www. b I s. gov/d atal inflation_calcul ator. htm),
5529 in 1990 would be the equivalent of $945 in 2015.

1
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pursuant to Title IV-E. Id, The number of children receiving Title IV-E monthly

maintenance payments was estimated to increase to 628 the following quarter. Id.

The number of adoption assistance payments made by HDHS is higher still

According to Defendant's repofts, 3 ,379 Hawai'i children receive adoption

assistance each month as of June 30, 2074. Id. at SOH04840. The majority of those

children-2,7 59-receive Title IV-E adoption assistance payments

In sum, nearly 5,000 payments are made each month based on HDHS's

insufficient rates. Of those, over 3,000 of payments are made under Title IV-E

The Sheeheys and Ms. Ah Chong Are Members of the
Foster Care Subclass

The Sheeheys and Ms. Ah Chong all have current foster care licenses from

HDHS that have been renewed within the past two years. The Sheeheys have cared

for three foster children in their home and received foster care maintenance

payments for each of those children. (Declaration of Patricia Sheehey \n2,3,6.)

Recently, the Sheeheys successfully adopted their most recent foster child (for

whom they received foster care maintenance payments through November 2014)

(rd líl s-6.)

Ms. Ah Chong has provided foster care services for over 100 children since

the mid-1990s. (Declaration of Raynette Ah Chong at lT2.) HDHS renewed Ms. Ah

Chong's license to be a foster care provider on September 13 , 2013, at which time

she was certified to provide boardin g care for up to two children through

)

7
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September 13, 2015. (Id. at 3.) HDHS continues to request that she care for foster

children. (Id. at" 6.) In early April 2014, HDHS asked Ms. Ah Chong to be "on

standby" to foster a kindergarten-aged boy. (1d ) Ms. Ah Chongagreed. (Id.)

Ultimately, Ms. Ah Chong was informed by HDHS that the boy was placed with

another foster family. (Id.)In light of Ms. Ah Chong's experience as a long-time

foster parent, and given her current household composition, she believes her

current household composition is best suited to boys between the ages of 5 and 9

(Id n 7.) When offered such a placement Ms. Ah Chong expects to take a foster

child under her care again. (Id.)

The Sheeheys and Ms. Ah Chong Are Members of the
Adoption Assistance Subclass

Ms. Ah Chong has four children in her home who came into her care

through the foster care system, two of whom she has adopted. (Dkt. 34-1 11 3.) She

received monthly payments from HDHS for each of those children and continues

to receive monthly payments for the younger adoptee. (Ah Chong Decl., fl 5.) The

Sheeheys have an adopted child in their home who came into their care through the

foster care system. (Sheehey Decl., l]t.[ 5-6.) They receive monthly payments from

HDHS for their child. (Id \7.)Each of Ms. Ah Chong's and the Sheeheys'

monthly payments is limited by the current tiered foster care maintenance rates

because the Child Welfare Act and HDHS rules cap the payments for "adoption

assistance" at the state's basic foster care maintenance payment rates. Until the

3
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foster care maintenance rate is recalculated as required under the CWA criteria,

these adoption assistance payments cannot be increased.

ilI. ARGUMENT

Plaintiffs respectfully requestthatthe Class, Foster Care Subclass, and

Adoption Assistance Subclass be certif,red pursuant to Federal Rule of Civil

Procedure 23

Class: all parents providing care to children in Hawai'i and eligible to
receive support payments pursuant to the CWA that are based on the
foster care maintenance rates set by the Hawai'i Department of
Human Services.

o

O

o

Foster Care Subclass: all licensed foster care providers in Hawai'i
who shelter foster children and are entitled to receive foster care

maintenance payments pursuant to the Child Welfare Act.

Adoption Assistance Subclass: all adoptive parents in Hawai'i who
are providing care to children with special needs and are entitled to
receive adoption assistance payments pursuant to the Child Welfare
Act.

Under Rule 23, the Court can exercise substantial discretion in determining

whether to certify a class action and adopt a flexible standard to best serve the ends

of justice in a particular case while promoting judicial efficiency . Gunnells v

Healthplan Servs., Inc., 3 48 F.3d 4 17, 424 (4th Cir. 2003); Allís on v. Citgo

Petroleum Corp., 151 F.3d 402, 407 (5th Cir. 1998). Here, Plaintiffs, the Class,

and each of the subclasses satisfl' the numerosity, commonality, typicality, and

adequacy criteria for class cerlification under Rule 23(a). Moreover, the

9
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requirements of Rule 23(b)(2) are met because class-wide injunctive relief is

requested. As a result, the Court should grant Plaintiffs' motion.

A. An ldentifiable Class Bxists

The proposed definitions of the Class, Foster Care Subclass, and Adoption

Assistance Subclass each satisfu the implicit requirement that a class definition

provide a court with tangible and practicable standards for deterrnining who is and

who is not a member of the class. Crosby v. Socíal Sec. Admin, , 796 F .2d 57 6, 580

( I st Cir. 1986); Alliance to End Repression v. Rochford, 565 F .2d 97 5 , 977 (7th

Cir. 1 977) (class must be sufficiently definite to permit ascertainment of class

members). However, less precision is required in class definitions for class actions

where, as here, the proposed class would be certified under Federal Rule of Civil

Procedure 23(b)(2) since notice is not required and class members do not have the

right to opt out. Rice v. Philadelphia,66 F.R.D. 17, 19 (8.D. Pa. 1974); see Battle

v, Commonwealth o.f Pa., 629 F.2d 269, 27 1 n.l (3d Cir. 1980) (district court has

greater discretion in deciding adequacy of definition in Fed. R. Civ. P. 23(b)(2)

class actions); McHan v. Grandbouche, gg F.R.D.260,265 (D. Kan' 1983)

The proposed Class, Foster Care Subclass, and Adoption Assistance

Subclass are all defined using precise and verifiable criteria. Whether a parent is

eligible to receive Title IV-E foster care maintenance payments (Foster Care

931 570v41 11436-1
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Subclass) andlor Title IV-E adoption assistance payments (Adoption Assistance

Subclass) should be readily determinable by Defendant.

B. Plaintiffs have satisfied the requirements of Rule 23(a)

1. Numerosity

Plaintiffs satisfy the numerosity requirement because the class and

subclasses are so large that joinder of all members is impractical. Fed. R. Civ. P

23(a)(l); Jordan v. Los Angeles Cnty., 669 F.2d 13 I I , 13 19 (9th Cir. 1982)

("Although the absolute number of class members is not the sole determining

factor, where a class is large in numbers, joinder will usually be impracticable.").

As this Court recently noted, numerosity generally exists when the class comprises

40 or more members. Davis v. Abercrombíe, Civ. No. l1-00144 LEK-BMK, 2014

WL 4956454, * 10 (Sept. 30,201a) (finding "fluid" subclass with 37 potential

members sufficiently numerous); see Baker v. Cqstle & Cooke Homes Haw., Inc.,

Civ. No. 11-00616 SOM,2014 WL 1669158, at *5 (D.Haw. Apr.28,2014)

(numerosity generally satisfied when the class comprises 40 or more members).

Moreover, "a class may be certif,red even when the exact membership of the class

is not immediately ascertainable." Id.

Defendant cannot dispute that the number of monthly Title IV-E

maintenance payments made is well over three thousand. Defendant's Quarterly

Financial Report to DHHS identifies 568 foster children receiving Title VI-E

93157 0v4/ I 1436-l
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maintenance assistance payments, (Ex. 7 at SOH04837), and 2,7 59 children

receiving Title IV-E adoption assistance payments (id. at SOH04840)

In light of these statistics, it is clear that hundreds of foster parents and

thousands of adoptive parents receive foster care maintenance or adoption

assistance payments pursuant to the CWA. Baker v. Castle & Cooke Homes Hqta.,

Lnc.,2074 WL 1669158, at *13-14 (D. Haw. Ãpr.28,2014) (precise calculations

and exact numbers not required when sufficient circumstantial evidence regarding

the scope of the proposed class provided). There are therefore thousands of parents

being denied adequate compensation as required by law and hundreds more who

face this same threat in the event that they take on or adopt a Title IV-E eligible

foster child. This is more than sufficient to establish numerosity

2. Commonality

This case involves resolution of issues of law andfact common to the Class.

Plaintiffs' claims meet the commonality requirement, because they "depend upon a

common contention . . . fthat is] of such a nature that it is capable of classwide

resolution ." Wal-Mart Stores, Inc. v. Dukes,13l S. Ct.254I,2551 (201I); see

also, Wolin v. Jaguar Land Rover l{. Am.,LLC, 617 F .3d I 168, ll72 (9th Cir

2010) ("Commonality exists where class members' situations share a common

issue of law or fact, and are sufficiently parallel to insure a vigorous and full

presentation of all claims for relief."); Hanlon v. Chrysler Corp., 150 F.3d 101 1,

931510v411 1436-l
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1019 (9th Cir. 1998) ("The existence of shared legal issues with divergent factual

predicates is sufficient, as is a common core of salient facts coupled with disparate

legal remedies within the class."). Furtheffnore, not "every question of law or fact

must be common to the class; allthat Rule 23(a)(2) requires is a single significant

question of law or fact." Abdullah v. U.S. Sec. Assocíøtes, [nc.,731 F.3d 952,957

(9th Cir. 2013) (internal quotation omitted)

Here, many questions of law and fact are common to the proposed Class,

and a class-wide proceeding will provide answers and resolution common to all

class members. These include whether Defendant fails to provide foster care

maintenance payments to class members adequate to cover costs as required by the

Child Welfare Act, whether Defendant fails to employ a methodology for

determining foster care maintenance rates that takes into account statutorily

prescribed criteria, whether Defendant fails to employ a methodology that

considers the circumstances of adopting parents and the needs of foster children

with special needs who are adopted, and what actions are needed to ensure that

foster care maintenance rates will be adjusted to appropriate levels in the future.

Class members' claims are govemed by the same statutory requirements. All

of class members' claims depend on the resolution of the threshold question of

whether HDHS's foster care maintenance rate properly covers the statutorily

93t s70v4l 11436-l
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enumerated costs. Because it does not, this alone is sufficient to meet the

commonality requirement.

3. Typicality

The considerations establishing commonality also demonstrate that Plaintiffs

satisfu the typicality requirement. As this Court (the Honorable Susan Oki

Mollway presiding) recently noted, "commonality and typicality requirements of

FRCP 23(a) tend to merge." Baker v. Castle & Cooke Homes Haw., 1nc.,2014 WL

1669158, at * 10 (citations omitted). Typicality requires that Plaintiffs' claims be

"reasonably coextensive with those of absent class members" without the claims

having to be "substantially identical." Hanlon v. Chrysler Corp., I 50 F.3d 101 1,

1020 (9th Cir. 1998).

Plaintiffs' claims are typical of the claims of the members of the proposed

class and subclasses in that they have been denied adequate maintenance payments

for the foster care services provided to the Defendant and have received inadequate

adoption assistance payments that are capped at the inadequate and improperly

determined rate of foster care maintenance payments. In this case, the same

conduct by Defendant forms the basis for each class member's claim against

Defendant. Because Plaintiffs suffer the same the common injury suffered by the

class, the typicality requirement is satisfied. Baker v. Cøstle & Cooke Homes Hew.,

Lnc.,2014 WL 1669158, at *10

93157 0v 4l 1 1436-l
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4. Adequacy

Finally, Plaintiffs "will fairly and adequately represent and protect the

interests of the class fand subclasses]." Fed. R. Civ. P.23(a)@). Adequacy turns on

whether the named plaintiffs and their counsel are free of any conflicts of interest

with other class members and whether the named plaintiffs and their counsel will

prosecute the action vigorously on behalf of the class. Hanlonv. Chrysler Corp.,

150 F.3d 1011, 1020 (9th Cir. 1998). Because these conditions are met by the

Sheeheys, Ms. Ah Chong, and their counsel, the class should be certified.

As discussed above with respect to commonality and typicality, the class

members are united in their interests. No conflicts of interest exist within the Class

or between the Class and Plaintiffs' attorneys. In addition, the putative class and

subclasses are represented by not one, but three legal services providers who are

experienced in federal civil rights litigation and class actions. See, e.g,, Cal. State

Foster Parent Assoc. v. I4/agner, No. C 07-05086 WHA (Monison Foerster,

counsel for plaintiff foster parent organizations in CWA maintenance payment

action); Williams v. Calfornia,No.312236 (Cal. Super. Ct.2004) (Morrison

Foerster, co-lead class counsel); Felíx v. Cayetano, Civ. No. 93-00367 (DAE)

(AHFI, lead class counsel); Burns-Vidlak v. Chandler, Civ. No. 95-00892 (AHFI,

lead class counsel); Pasatíempo v. Aizawa, 103 F.3d796 (9th Cir. 1996) (AHFI,

lead class counsel); Kihara v. Chandler, Civ. No. 00-1-2847 (SSM) (AHFI, co-

931570v41 | I 436'l
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lead class counsel); Waters v. Hous. And Cmty. Dev, Corp., Civ. No. 05-1-0815-05

EEH (AHFf and LEJ as class counsel); Amone v. Aveiro, CV04-00508 ACK/BMK

(AHFI and LEJ as class counsel); McMíllon v. State, CV08-00578 JMS/LEK

(AHFI and LEJ with Legal Aid Society as class counsel). Plaintiffs and their

counsel have done significant work investigating and identiffing potential claims

in this litigation, have committed substantial resources to representing the Class

and prosecuting this matter, and will continue to do so once the Class is certified

Ptaintiffs have satisfied the requirements of Rule 23(bxl)
and (b)(2)

1. Class-wide Injunctive Relief Is Appropriate lJnder
Rule 23(bX2)

Plaintiffs are seeking injunctive relief requiring HDHS to comply with the

requirements of the CWA. Because Plaintiffs have satisfied each of the elements of

Rule 23(a), a class may be certified under Rule 23(b)(2), which provides for

certification if "the party opposing the class has acted or refused to act on grounds

that apply generally to class, so that final injunctive relief or coffesponding

declaratory relief is appropriate respecting the class as a whole." The Ninth Circuit

explains that Rule 23(b)(2) "does not require us to examine the viability or bases of

class members' claims for declaralory and injunctive relief, but only to look at

whether class members seek uniform relief from a practice applicable to all of

them." Rodriguez v. Hayes,591 F.3d 1105, lI25 (gthCir.2010). It is sufficient for

C
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purposes of Rule 23(b)(2) that "class members complain of a pattern or practice

that is generally applicable to the class as a whole." Id. "The factthat some class

members may have suffered no injury or different injuries from the challenged

practice does not prevent the class from meeting the requirements of Rule

23(b)(2);',Id.

Here, because Plaintiffs have alleged that Defendant continues to set the

foster care maintenance rate without regard to the specific requirements under the

CWA, Plaintifß pursue injunctive relief on behalf of parents impacted by

Defendant's non-compliance. Courts routinely certiff classes under Rule 23(b)(2)

where Plaintiffs seek injunctive relief under the CWA. See, e.g.,l'{eal v. Casey,43

F.3d 48, 59 (3d Cir. Pa. 1994) ("many very similar lawsuits challenging the

provision of services to foster children have been certified despite the varieties of

factual differences . . . legal claims . . . . [and] differently situated plaintiffs.");

Connor B. v. Patrick,272 F.R.D. 288,298 (D. Mass.20II) ("Otherjurisdictions

have reached the same conclusion in certiSzing nearly identical classes of foster

children"). In fact, the requirements of Rule 23(b)(2) are "almost automatically

satisfied with actions primarily seeing injunctive relief," Ì,leal v. Casey, 43 F.3d at

58.

931570v4/ 11436-l
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Certification Is Also Appropriate Under Rule
23(bXlXB) Because Any Ruling Would, as a Practical
Matter, Be Dispositive of the Interests of Other
Members ltlot Parties to These Proceedings

A class action may also be maintained if prosecuting separate actions

brought by individual class members would create a risk of "adjudications with

respect to individual class members that, as apracTical matter, would be dispositive

of the interests of the other members not parlies to the individual adjudications or

would substantially impair or impede their ability to protect their interests." Rule

23(bX1XB). Here, the Sheeheys and Ms. Ah Chong seek injunctive relief that

would affect the rights of the entire class. See Gray v. CnQ. of Riverside, No.

EDCV I3-00444-VAP, 2014 WL 5304915, at *38 (C.D. Cal. Sept. 2,2014) ("The

Classes and Subclasses proposed seek injunctive relief, that, if granted, would

affect the rights of similarly situated potential plaintiffs who are affected by the

Defendant's policies."); Colemqn v. Wilson,9l2F. Supp. 1282, 1293 (8.D. Cal

1995) (certification granted under Fed. R. Civ. P. 23(bX1)(B) in action against

government alleging unconstitutionality of prison mental health care); In re

Louisíana-Pac. Corp,, No. CIV. 02-1023-KI, 2003 WL 23537936, at *9 (D. Or.

Jan. 24,2003) (certiffing a class under Rule 23(bX1XB) "because the adjudication

for an individual plaintiff would in a practical sense be dispositive of the interests

of the other participants and beneficiaries, or substantially impair their ability to

2
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protect their interests, because relief, particularly injunctive relief, would be plan-

wide.")

The members of the potential class are all eligible to receive foster care

maintenance payments or adoption assistance payments, and the injunctive relief

sought "would apply equally to the prospective and named plaintiffs in this

action." See Hílton v. Wríght, 235 F.R.D. 40, 53 (N.D.N.Y . 2006). Furthermore, a

finding in this case would bind a subsequent plaintiff in this Court "as a practical

matter because of stare decisis." See Riley v. lr{evada Supreme Court,763 F . Supp

446,453 (D. Nev. 1991). Accordingly, class certification is also appropriate under

Rule 23(bX1XB)

IV. CONCLUSION

Defendant's own reporls and statements demonstrate lhat an identifiable

class and subclasses exist that number in the hundreds, if not thousands of class

members. Because the Sheeheys and Ms. Ah Chong satisfy the commonality,

typicality, and adequacy requirements of Federal Rule of Civil Procedure 23(a) and

are seeking class-wide injunctive relief, Plaintiffs' motion for class certification

should be granted under Federal Rule of Civil Procedure 23(b)(2) or 23(b)(1) for

the reasons detailed above.
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Dated: April 23,2015 Respectfully submitted,

By: /s/ Claire Wons Black
VICTOR GEMINIANI
GAVIN THORNTON
PAUL ALSTON
J. BLAINE ROGERS
CLAIRE WONG BLACK
ALAN COPE JOHNSTON
JOSEPH K. KANADA

Attorneys for Plaintiffs
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IN THE LINITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAI'I

Case No. CV13-00663 LEK-KSCPATRICIA SHEEHEY, PATRICI(
SI-IEEHEY, RAYNETTE AH CHONG,
individually and on behalf of the class of
licensed foster care providers residing in
the state of Hawai'i;

Plaintiffs,

DBCLARATION OF
PATRICIA SHBEHBY

VS

RACHAEL WONG, in her official
capacity as the Director of the Hawai'i
Departrnent of Human Serices,

Defendant

DECLARATIOI\ OF PATRICTA SHEEHBY

pursuant to 28 U.S.C. ç 1746,I hereby declare as follows

1. I make this declaration based on my personal knowledge and am

competent to testify to the matters discussed herein

2 My husband and I have served as a foster parent for over fourleen

years. In that time, we have fostered three children
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3. 'We received $529 monthly foster care maintenance payments for two

of those children from July 1998 through August20lI

4 On or about t.y'ray 2014, our foster care provider license was renewed

through approximatelY MaY 2015

5 My husband and I recently adopted a child (the infant daughter of our

former foster child) who came into our care through the foster care system'

6. Prior to the adoption, we received $529 monthly foster care

maintenance payments from HDHS for our child from Decembet 2012 through

July 2014. Beginning in August 20|4,we received $576 per month through

November 2014.

7 We currently receive monthly adoption assistance payments in the

amount of S576

8. Although we are not currently caring for a foster child, under certain

circumstances we would continue to accept foster children if asked by HDHS. In

particular, my husband and I will oniy accept foster children with severe

disabilities such as cerebral palsy or an intellectual/developmental disability.
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I declare under penalty of perjury that the foregoing is true and correct.

DATED: Honolulu, Hawai'i, April 20 ,2015

Patricia Sheehey
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UNITED STATES DISTRICT COURT 
 

FOR THE DISTRICT OF HAWAI`I 

PATRICIA SHEEHEY, PATRICK 
SHEEHEY, RAYNETTE AH CHONG, 
individually and on behalf of the class 
of licensed foster care providers 
residing in the state of Hawai`i; 
 

Plaintiffs, 
 

vs. 
 
RACHAEL WONG, in her official 
capacity as the Director of the Hawai`i 
Department of Human Services, 
 

Defendant. 
 

Case No. 13-cv-00663-LEK-KSC 

 
DECLARATION OF CLAIRE 
WONG BLACK 

 

DECLARATION OF CLAIRE WONG BLACK 

 I, Claire Wong Black, pursuant to 28 U.S.C. § 1746, declare as 

follows: 

1. I am an attorney licensed to practice before all courts in the 

State of Hawai`i and am one of the attorneys of record for Plaintiffs in this action. I 

make this Declaration in support of Plaintiffs’ Motion for Class Certification. 

2. Attached as Exhibit “1” is a true and accurate copy of an 

analysis prepared by the Hawai`i Department of Human Services (“HDHS”) of 

three different Foster Care Board Rate Structures entitled “Alternate Foster Care 
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Board Rate Structures Proposed,” produced by Defendant in this litigation as SOH 

02248-02250. 

3. Attached as Exhibit “2” is a true and accurate copy of a 

document containing cost estimates for room and board, produced by Defendant in 

this litigation as SOH 03900-SOH 03901. 

4. Attached as Exhibit “3” is a true and accurate copy of the 

University of Hawai`i at Manoa, College of Social Sciences Public Policy Center’s 

“Foster Board Rate Analysis for Hawai`i,” prepared by Susan Meyers Chandler, 

Ph.D., dated September 2013, produced by Defendant in this litigation as SOH 

05028-SOH 05048. 

5. Attached as Exhibit “4” is a true and accurate copy of a 

document entitled House Resolution No. 209, produced by Defendant in this 

litigation as SOH 05446-SOH 05453. 

6. Attached as Exhibit “5” is a true and accurate copy of testimony 

from Judith Wilhoite of Family Programs Hawai`i regarding HB 1576 – Relating 

to Foster Care Services, produced by Defendant in this litigation as SOH 02269. 

7. Attached as Exhibit “6” is a true and accurate copy of HDHS’s 

Press Release dated July 23, 2014, entitled “Resource Caregivers Receive 

Increased Board Payments, Effective July 2014” produced by Defendant in this 

litigation as SOH 02278-SOH 02280. 
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8. Attached as Exhibit “7” is a true and accurate copy of an email 

dated August 30, 2013, from Mona Maehara to HDHS Research Staff Supervisor, 

Ricky Higashida, regarding the Foster Care Board Rate and consumer price index 

change rate, produced by Defendant in this litigation as SOH 05025. 

9. Attached as Exhibit “8” is a true and accurate copy of HDHS’s 

quarterly financial report to the United States Department of Health and Human 

Services for the quarter ending in June 30, 2014, CB-496 Foster Care Financial 

Report, produced by Defendant in this litigation as SOH 04837-SOH 04843. 

10. I declare under penalty of perjury that the foregoing is true and 

correct. 

 Executed in Honolulu, Hawai`i, on this 23rd day of April 2015.  

 

 /s/ Claire Wong Black  
CLAIRE WONG BLACK 
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IN THE LII.{ITED STATES DISTRICT COIJRT

FOR THE DISTRICT OF HAWAI'I

Plaintiffs,

RACHAEL WONG, in her official
capacity as the Director of the Hawai'i
Department of Human Services,

Defendant.

CERTIFICATB OF SBRVICE

I hereby certify that, on the date and by the method of service noted below, a

true and correct copy of the foregoing document was served on the following at

their last known address:

Served Blectronically through CM/ECF on April 23,20152

PATRICIA SHEEHEY, PATRICK
SHEEHEY, RAYNETTE AH CHONG,
individually and on behalf of the class
of licensed foster care providers residing
in the state of Hawai'i;

Caron M. Inagaki, Esq.:
Donna H. Kalama , Esq.
Dana A. Barbata, Esq.:

Case No. CVl3-00663 LEK-KSC

CERTIFICATB OF SERVICE

VS

c aron. m. i nagaki@hawai i . gov
do nna. h. k alama@hawai i . g ov
dana. a.b arb xa@haw ai i . g o v
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Dated: April 23,2015 Respectfully submitted,

By /s/ Claire Wons Black
VICTOR GEMINIANI
GAVIN THORNITON
PAUL ALSTON
J. BLAINE ROGERS
CLAIRE WONG BLACK
ALAN COPE JOHNSTON
JOSEPH K. KANADA

Attorneys for Plaintiffs

2
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